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This planning agreement made on the ……… day of …………………………… 2025 

 

Between the parties: 

Tamworth Regional Council (“Council”)  

AND: 

Equis Energy (Australia) Projects (Ngumi 4) Pty Ltd as trustee for the Equis Energy (Australia) Ngumi 4 

Holding Trust (“Developer”) 

AND:  

Minister for Planning and Public Spaces 

 

Background 

a. The Developer proposes to carry out the Development. 

b. On 28 June 2024, the Development received Development Consent under section 4.38 of the Act 

for the Development Application.  

c. The Developer agrees to pay the Developer’s Contribution to Council in accordance with this 

Agreement.  

d. The Council agrees to receive, administer, distribute and expend the Developer’s Contribution 

from the Developer in accordance with this Agreement. 

e. The Developer will separately deliver a community benefit fund in accordance with Condition A14 

of the Development Consent.   

f. The parties agree that this Agreement satisfies Condition A14 of the Development Consent. 

 

The parties agree as follows: 
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1. Definitions  

In this agreement the following words and letters have the meanings set out below. 

“Act” means the Environmental Planning and Assessment Act 1979 (NSW) (as amended from 

time to time). 

“Agreement” means this voluntary planning agreement under Division 7.1 of Part 7 of the 

Act, including the schedules.  

“Authority” means a government, semi-government, local government, statutory, public, 

ministerial, civil, administrative, fiscal or judicial body, commission, department, agency, 

tribunal or other authority or body. 

“Breach Notice” has the meaning provided under clause 13.1. 

“Business Day” means a day that is not a Saturday, Sunday or any other day which is a public 

holiday or a bank holiday in the place where an act and thing is to be performed, or a 

payment is to be made. 

“Capital Investment Value” means all costs necessary to establish and operate the 

Development, including the design and construction of buildings, structures, associated 

infrastructure and fixed or mobile plant and equipment, other than the following costs: 

i. amounts payable, or the cost of land dedicated or any other benefit provided, under 

a condition imposed under Division 7.1 or 7.2 of the Act or a planning agreement 

under that Division; 

ii. costs relating to any part of the development or project that is the subject of a 

separate development consent or project approval;  

iii. land costs (including any costs of marketing and selling land), finance application 

fees, mortgage stamp duty, fees paid to register strata titles or to amalgamate land 

prior to development, and interest payable on the loans associated with the 

development; or 

iv. GST (within the meaning of the GST Act). 

“Corporations Act” means the Corporations Act 2001 (Cth) (as amended from time to time). 

“Costs” has the meaning provided under clause 24.  

“Council” means the Tamworth Regional Council. 
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“Developer’s Contribution” means $1,397,000, being a monetary contribution of 0.31% of 

the finalised Capital Investment Value.  

“Development” means the ‘Calala Battery Energy Storage System’ as described in the 

Development Consent. 

“Development Application” means development application number SSD 52786213 under 

Part 4 of the Act for the Development. 

“Development Consent” means a development consent issued under the Act for the 

Development Application, with respect to all parts of the Development and received by the 

Developer on 28 June 2024. 

“Dispute” has the meaning provided under clause 9.1. 

“Event of Default” has the meaning provided under clause 13.2. 

“Event of Insolvency” means any one or more of the following occurrences: 

v. the Developer becomes bankrupt, is served with a bankruptcy notice or a 

bankruptcy petition, has committed an act of bankruptcy or has entered into an 

arrangement within and under the meaning of the Bankruptcy Act 1976 (Cth); 

vi. the Developer becomes subject to any order or declaration under an Act; or 

vii. if the following occur: 

a. a resolution is passed for the winding up or liquidation of that company; 

b. a liquidator, provisional liquidator, receiver, receiver manager, controller, 

controlling manager, administrator, voluntary administrator or official 

manager is appointed to the Developer or a resolution is passed for the 

purposes of placing that party in the control of an external administrator; 

c. it suspends payment of its debts or is unable to pay its debts including of 

money payable under this agreement or is deemed insolvent; 

d. it fails to or is taken as having failed to comply with a statutory demand 

under the Corporations Act; or 

e. if anything analogous or having substantially similar effect to any of the 

events specified above happens under the law of any applicable jurisdiction 

with respect to the Developer. 

“Financial Close Date” means the date that is the later of the date that the Developer:  
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viii. makes a final investment decision to proceed with the Development; and  

ix. issues a notice (or similar) to a contractor for the ‘construction’ of the Development 

in accordance with the conditions of the Development Consent. 

“GST” has the same meaning as the GST Act and other words or expressions used in the GST 

Act which have a particular defined meaning (including any applicable legislative 

determinations and Australian Taxation Office public rulings) have the same meaning. 

“GST Act” means the A New Tax System (Goods and Services Tax) Act 1999 (Cth) (as 

amended from time to time). 

“Law” means: 

x. any statute, legislation or other statutory instrument or proclamation of any 

applicable jurisdiction in which any act or obligation in connection with this 

agreement is or is to be carried out or regulated; 

xi. those principles of common law and equity established by decisions of courts; and 

xii. any judgment, decree or similar order with mandatory effect or any binding 

requirement or mandatory approval or standard of a regulatory Authority, including 

any authorisation, relevant to a party or performance of all or part of this 

agreement, and includes for the avoidance of doubt, the National Electricity Law and 

National Electricity Rules. 

“Registration Lot” means Lot 17 in DP 629969.  

2. Interpretation 

In this Agreement unless the contrary intention appears: 

2.1. The singular includes the plural, and the plural includes the singular.  

2.2. A reference to a clause, party or schedule is a reference to a clause of, and a party 

and schedule to, this agreement and a reference to this agreement includes any 

schedule. 

2.3. A party includes that party’s executors, administrators, successors, permitted 

assigns, permitted legal representatives and substitutes. 

2.4. Dollars or $ means Australian dollars and all money payable under this Agreement is 

payable in that currency. 

2.5. “Including” and similar expressions are not words of limitation. 
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2.6. Where a word or expression is given a particular meaning, other parts of speech and 

grammatical forms of that word or expression have a corresponding meaning. 

2.7. Headings, any table of contents or index are for convenience only and do not affect 

the interpretation of this Agreement. 

2.8. An explanatory note which relates to this Agreement does not affect the 

interpretation of this Agreement. 

2.9. A provision of this Agreement must not be construed to the disadvantage of a party 

merely because that party was responsible wholly or partly for the preparation of 

this Agreement or the inclusion of a term or condition in this Agreement. 

2.10. If an act and thing must be done on a specific day which is not a Business Day, it 

must be done instead on the next Business Day. 

2.11. A person means and includes a person, a body corporate, Authority, firm, body of 

persons, association, trust, joint venture or other legal commercial entity or 

undertaking recognized by law whether or not incorporated. 

2.12. In the event of any conflict between this Agreement and the Development Consent, 

the Development Consent prevails. 

3. Application of this Agreement 

3.1. This Agreement: 

3.1.1. applies to the Development; 

3.1.2. is a planning agreement governed by Subdivision 2 of Division 7.1 of Part 7 

of the Act; 

3.1.3. satisfies Condition A14 of the Development Consent; and 

3.1.4. is not a confidential document and may be exhibited or reported without 

restriction by either party.  

3.2. This Agreement operates and binds the parties from the date of this Agreement. 

4. Application of development contribution provisions of the Act 

4.1. This Agreement excludes the application of sections 7.11 and 7.12, and Division 7.1, 

Subdivision 4 of the Act.   
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4.2. The Developer’s compliance with Condition A14 or Condition A15 of the 

Development Consent (as applicable) fully satisfies any requirement for 

development contributions under the Act in respect of the Development. 

4.3.  

 

5. Provision relating to the Development and Developer’s Contribution  

5.1. The Developer confirms that: 

5.1.1. it has obtained the Development Consent for the construction and use of 

the Development; 

5.1.2. shall carry out and complete the Development in accordance with the 

Development Consent; and 

5.1.3. it shall perform its obligations in accordance with the requirements of, or 

consents issued by, any Authority. 

5.1.4. The developer confirms it will establish a separate Community Benefit 

Fund to administer annual payments of $200,000 (CPI adjusted) for the 

first three years of operation of the project. 

6. Payment of the Developer’s Contribution 

6.1. The Developer will pay to the Council the Developer’s Contribution within twenty 

(20) Business Days of execution of this Agreement.  

6.2. The payment of the Developer’s Contribution shall be by means of electronic funds 

transfer of cleared funds into a bank account nominated by the Council. 

6.3. The Developer’s Contribution is deemed to have been paid when cleared funds are 

deposited by means of electronic funds transfer by the Developer into a bank 

account nominated by the Council. 

7. Allocation of the Developer’s Contribution 

7.1. The Developer’s Contribution is required to be allocated as follows:  

7.1.1. not less than 20% of the Developer’s Contribution must be used to deliver 

agreed projects for  First Nations communities in consideration of  Closing 

the Gap and Mara Ngali Partnership Agreement; and  
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7.1.2.  any residual amount not allocated in accordance with clause 7.1.1 must 

be used for the funding of the construction of, or improvements to 

infrastructure in the Council’s local government area and the vicinity of the 

Development (including those specified in section 7.4(2) of the Act) as 

determined by the General Manager of the Council (or another duly 

appointed official) from time to time. 

7.2. The Developer’s Contribution is to be applied by the Council:  

7.2.1. for the Public Purpose set out in clause 7.1; and 

7.2.2. consistently with the Council’s Integrated Planning and Reporting 

Framework under the Local Government Act 1993 (NSW) (as amended 

from time to time). 

8. GST 

8.1. Unless otherwise expressly stated all money or other sums payable or consideration 

to be provided under this agreement are exclusive of GST. 

8.2. To the extent that the Commissioner of Taxation, a court or tribunal determines that 

any supply made under or in connection with this agreement is a taxable supply, the 

GST exclusive consideration otherwise to be paid or provided for that taxable supply 

is increased by the amount of any GST payable in respect of that taxable supply and 

that amount must be paid at the same time and in the same manner as the GST 

exclusive consideration is otherwise to be paid or provided and a valid tax invoice is 

to be delivered to the recipient of the taxable supply and this clause will not merge 

on completion or termination of the agreement. 

9. Dispute resolution 

9.1. In the event a dispute or lack of certainty between two or more  parties arises in 

relation to any activity, payment or item as covered in this Agreement (a “Dispute”), 

the Dispute is to be resolved through the following process set out below. 

9.2. The party wishing to commence the dispute resolution processes must notify the 

other relevant party or parties in writing of: 

9.2.1. the intent to invoke this clause; 

9.2.2. the nature or subject matter of the Dispute, including a summary of any 

efforts made to resolve the dispute other than by way of this clause; and 



ORDINARY COUNCIL MEETING 12 MAY 2026 
ANNEXURE 1 TO ITEM 6.1 - CALALA BESS - DRAFT PLANNING AGREEMENT  
 

Page 11 

  

 

Planning Agreement | Calala Battery Energy Storage System  10 

9.2.3. the outcomes which the notifying party wishes to achieve (if practicable). 

9.3. If the Dispute is only between two parties, only those parties will participate in the 

dispute resolution process. For example, if the Dispute is between the Developer and 

Council, the Minister need not participate in the dispute resolution process.  

9.4. The representatives of the parties to the Dispute must promptly (and in any event 

within fifteen (15) Business Days of the written notice provided in accordance with 

clause 9.2) meet in good faith to attempt to resolve the notified dispute. 

9.5. The parties to the Dispute may, without limitation: 

9.5.1. resolve the Dispute during the course of that meeting; 

9.5.2. agree that further material, expert determination in accordance with 

clause 10 or consideration is needed to effectively resolve the Dispute (in 

which event the parties will, in good faith, agree to a timetable for 

resolution); and 

9.5.3. agree that they are unlikely to resolve the Dispute and, in good faith, agree 

to a form of alternative dispute resolution (including expert determination, 

arbitration or mediation) which is appropriate for the resolution of the 

relevant Dispute. 

9.6. At any time, a party may, without inconsistency with anything in this clause 9, seek 

urgent interlocutory relief in respect of a dispute under this Agreement from any 

court having jurisdiction. 

9.7. Each party to the Dispute will bear their own costs associated with dispute 

resolution under this Agreement.  

9.8. Without limiting any other remedies available to the parties, this Agreement may be 

enforced by any party in any court of competent jurisdiction. 

9.9. Nothing in this Agreement prevents: 

9.9.1. a party from bringing proceedings in a court of competent jurisdiction to 

enforce any aspect of this Agreement or any matter to which this 

Agreement relates, subject to compliance with clause 9; and 

9.9.2. the Council from exercising any function under the Act or any other Act or 

law. 
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10. Expert determination 

10.1. If a Dispute arises between parties to this Agreement, the parties to that Dispute 

may agree to refer the Dispute to expert determination in Sydney, New South Wales, 

administered by the Australian Commercial Dispute Centre, in accordance with 

clause 9. 

10.2. The expert determination will be conducted in accordance with the Australian 

Commercial Dispute Centre Rules for Expert Determination in force at the date of 

this Agreement. The Australian Commercial Dispute Centre Rules for Expert 

Determination set out the procedures to be adopted, the process of selection of the 

expert and the costs involved, including the parties’ respective responsibilities for 

the payment of the expert’s costs and other costs of the expert determination. For 

the avoidance of doubt, only the parties that are involved in the Dispute will be 

required to contribute to any costs associated with the Dispute.  

10.3. The expert determination will be final and binding on the parties. 

10.4. This clause 10 survives termination of this Agreement. 

11. Registration of this Agreement 

The parties agree that this Agreement will be registered on the Registration Lot pursuant to 

section 7.6 of the Act. 

12. Assignment 

12.1. The Developer may assign, transfer or otherwise deal with the Developer’s rights, 

duties or obligations under this Agreement without the consent of the Council and 

the Minister to: 

12.1.1. a related body corporate of the Developer (within the meaning of the 

Corporations Act) or a partnership comprised of related bodies corporate 

of the Developer; 

12.1.2. a joint venturer or partner of the Developer in respect of the Development; 

or 

12.1.3. any third party, provided that such party is able to comply with the 

Developer’s obligations under this Agreement.  

12.2. The Developer shall be released and discharged from any obligations under this 

Agreement on and from the date of the assignment and the performance of the 

terms of this Agreement from the date of the assignment and from all claims and 
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demands in connection with this Agreement that arise after the date of the 

assignment in the event of the Developer assigning it’s rights and obligations under 

this Agreement provided always that the Developer is responsible for any action 

claim or demand with respect of the performance of this Agreement for any period 

prior to and including the date of the assignment. 

13. Breach of this document 

13.1. If the Developer breaches this document, Council may serve a notice on the 

Developer (“Breach Notice”) specifying: 

13.1.1. the nature and extent of the alleged breach; 

13.1.2. if: 

i. the breach is capable of being rectified other than by the payment 

of compensation, what Council requires the Developer to do in 

order to rectify the breach; or 

ii. the breach is not capable of being rectified other than by payment 

of compensation, the amount of compensation Council requires 

the Developer to pay in order to rectify the breach; and 

13.1.3. the time within which Council requires the breach to be rectified, which 

must be a reasonable time of not less than forty (40) Business Days. 

13.2. The Developer commits an “Event of Default” if it: 

13.2.1. fails to comply with a Breach Notice; or 

13.2.2. becomes subject to an Event of Insolvency. 

13.3. Where the Developer commits an Event of Default, Council may, in addition to any 

rights it has at Law, issue a notice under clause 9 to resolve the Dispute regarding the 

Event of Default.  

14. Notices  

14.1. Any notice, consent, information, application or request that must or may be given 

or made to a party under this Agreement is only given or made if it is in writing and 

sent in one of the following ways:  

14.1.1. delivered or posted to that party at its address set out below; or  

14.1.2. emailed to that party at its email address set out below:  
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Tamworth Regional Council 

Attention: General Manager 

Address:  474 Peel Street, Tamworth, NSW, 2340 

Email: trc@tamworth.nsw.gov.au 

 
Equis Energy (Australia) Projects (Ngumi 4) Pty Ltd as trustee for the 
Equis Energy (Australia) Ngumi 4 Holding Trust 

Attention: Gerrit Prent 

Address: First Floor, 40 Esplanade Brighton, 3186 

Email: Gerrit.Prent@equis.com, cc Au-Legal@equis.com  

 

Minister for Planning and Public Spaces  

Attention: [x] 

Address: [x] 

Email: [x] 

 

15. Termination  

15.1. This Agreement may be terminated by the parties in the following events: 

15.1.1. the parties agree in writing to terminate the operation of this document at 

any time; 

15.1.2. the Developer commits a breach of any of the terms and conditions of this 

Agreement and fails to remedy such a breach within fourteen (14) days of 

receipt of a written notice (which specifies the breach and requires the 

Developer to remedy the breach) whereupon the date of such termination 

will be effective on the 15th day from receipt of such written notice;  

15.1.3. an Event of Insolvency occurs; or 

15.1.4. the Development Consent lapses. 

15.2. Upon termination of this Agreement: 

15.2.1. all future rights and obligations of the parties are discharged; and 

15.2.2. all pre-existing rights and obligations of the parties continue to subsist. 

15.3. This Agreement will determine upon the Developer satisfying all of the obligations 

imposed on it in full (including, for the avoidance of doubt, the obligations under 

clause 5.1.4 relating to the Community Benefit Fund) 
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16. Entire agreement and severability 

16.1. This Agreement contains everything to which the parties have agreed in relation to 

the matters it deals with. No party can rely on an earlier document, or anything said 

or done by another party, or by a director, officer, agent or employee of that party, 

before this Agreement was executed except as permitted by Law.  

16.2. If a clause or part of a clause of this Agreement can be read in a way that makes it 

illegal, unenforceable or invalid, but can also be read in a way that makes it legal, 

enforceable and valid, it must be read in the latter way. If any clause or part of a 

clause is illegal, unenforceable or invalid, that clause or part is to be treated as 

removed from this Agreement, but the rest of the Agreement is not affected. 

17. Governing law  

The law in force in the State of New South Wales governs this document. The parties submit 

to the exclusive jurisdiction of the courts of New South Wales and any courts that may hear 

an appeal from those courts in respect of any proceedings in connection with this document. 

18. Approvals and consents  

18.1. Except as otherwise set out in this Agreement, and subject to any statutory 

obligations, a party may give or withhold an approval or consent to be given under 

this Agreement in that party’s absolute discretion and subject to any conditions 

determined by the party.  

18.2. A party is not obliged to give its reasons for giving or withholding consent or for 

giving consent subject to conditions.  

19. Further acts 

Each party must promptly execute all documents and do all things that another party from 

time-to-time reasonably requests to affect, perfect or complete this Agreement and all 

transactions incidental to it. 

20. No fetter  

20.1. Nothing in this Agreement shall be construed as requiring the Council or the Minister 

to do anything that would cause them to be in breach of any of its obligations at law, 

and without limitation, nothing shall be construed as limiting or fettering in any way 

the exercise of any statutory discretion or duty.  
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20.2. This Agreement is not intended to operate to fetter, in any unlawful manner the 

power of Council or the Minister to make any Law, or the exercise by Council or the 

Minister of any statutory power or discretion. 

21. Representations and warranties 

21.1. Each of the parties represents and warrants to the other parties that it has power to 

enter this Agreement and comply with its obligations under this Agreement and that 

entry into this Agreement will not result in the breach by it of any Law applicable to 

it. 

21.2. Each party warrants to each other party that: 

21.2.1. this Agreement creates a legal, valid and binding obligation, enforceable 

against the relevant party in accordance with its terms; and 

21.2.2. unless otherwise stated, it has not entered into this Agreement in the 

capacity of trustee of any trust. 

22. Waiver 

The fact that a party fails to do, or delays in doing, something the party is entitled to do 

under this Agreement, does not amount to a waiver of any obligation of, or breach of 

obligation by, another party. A waiver by a party is only effective if it is in writing. A written 

waiver by a party is only effective in relation to the particular obligation or breach in respect 

of which it is given. It is not to be taken as an implied waiver of that obligation or breach in 

relation to any other occasion. 

23. Counterparts 

This document may consist of a number of counterparts and, if so, the counterparts taken 

together constitute one document. 

24. Costs 

24.1. Each party must: 

24.1.1. bear and pay its own costs and disbursements for the negotiation, 

preparation, execution, and stamping of this document; and 

24.1.2. pay or reimburse its own legal costs and disbursements arising from the 

ongoing administration and enforcement of this document including any 

breach or default by the Developer of its obligations under this document. 
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24.2. Costs under this clause include costs, charges, fees, disbursements and expenses, 

including those incurred in connection with advisers. 

25. Electronic signing and exchange 

25.1. The parties acknowledge and agree that despite any custom, practice or code 

otherwise followed with regard to agreements in New South Wales:  

25.1.1. one or more parties may sign electronically this Agreement through 

DocuSign or another system, and bind itself accordingly, and agree that will 

satisfy any statutory or other requirements for it to be signed by that party, 

or be in writing; and  

25.1.2. this Agreement: 

i. may be exchanged and dated electronically; 

ii. need not be exchanged in counterparts; and 

iii. constitutes an original document even if signed or held in 

electronic format. 
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Executed as an agreement on               2025 

 

[Drafting Note to Council: Please confirm execution block] 

Executed by Tamworth Regional Council by its authorised officer or by its registered Attorney 

pursuant to Power of Attorney in the presence of: 

 

 

  

Signature of witness  Signature of authorised officer 

 

 

  

Name of witness (print name)  Name of authorised officer (print name) 

Signing on behalf of Tamworth Regional 

Council 

 

Executed by Equis Energy (Australia) Projects (Ngumi 4) Pty Ltd as trustee for the Equis Energy 

(Australia) Ngumi 4 Holding Trust in accordance with section 127(1) of the Corporations Act 2001 

(Cth) by authority of its directors. 

 

 

  

Signature of Director/Secretary   Signature of Director 

 

 

  

Name of Director/Secretary (print name)  Name of Director (print name) 
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[Drafting Note to Minister: Please provide execution block] 
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Schedule 1 
 

Requirements under s 7.4 of the Act 

 

The parties acknowledge and agree that the table set out below provides for certain terms, 

conditions and procedures for the purpose of the Agreement complying with the Act. 

Requirement under the Act This Agreement 

Planning instrument and/or development application – (s 7.4(2)) 

The Developer has: 

(a) sought a change to an environmental planning instrument. 

(b) made, or propose to make, a Development Application. 

(c) entered into an agreement with, or is otherwise associated 

with, a person, to whom paragraph (a) or (b) applies. 

 

 

(a) No 

(b) Yes  

(c) Yes 

Description of land to which this Agreement applies – (s 7.4(3)(a)) This Agreement applies to the land 

subject to the Development Consent.  

Description of development to which this Agreement applies – (s 

7.4(3)(b))  

See definition of Development in 

clause 1. 

Description of change to the environmental planning instrument to 

which this Agreement applies – (s 7.4(3)(b)) 

Not applicable.  

The scope, timing and manner of delivery of contribution required 

by this Agreement – (s 7.4(3)(c)) 

See clause 6.  

Applicability of sections 7.11 and 7.12 of the Act – (s 7.4(3)(d)) 

 

The application of sections 7.11 and 

7.12 of the Act are excluded in 

respect of the Development.  

Applicability of Division 7.1 Subdivision 4 of the Act – (s 7.4(3)(d)) 

 

The application of Division 7.1 

Subdivision 4 of the Act is excluded in 

respect of the Development.  

Consideration of benefits under this Agreement if section 7.11 

applies – (s 7.4(3)(e)) 

See clause 6. 

Mechanism for dispute resolution – (s 7.4 (3)(f)) See clause 9. 

Enforcement of this Agreement – (s 7.4(3)(g)) See clauses 9.8 and 11. 

No obligation to grant consent or exercise functions – (s 7.4(10)) See clause 20. 
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Reference Schedule 

 

Item 1 Notices: 
 

Tamworth Regional Council 

Attention: General Manager 

Address: 474 Peel Street, Tamworth NSW 2340 

Email: trc@tamworth.nsw.gov.au  

Phone: (02) 6767 5555 

Neoen 

Attention: Aaron Gutteridge 

Address: Level 21, 570 George Street, Sydney NSW 

2000  

Email: emily.walker@neoen.com cc: 

notices.au@neoen.com  

Phone: 0409 800 942 

Item 2 Project The construction and operation of a wind farm and 

associated infrastructure within the Tamworth Regional 

Council LGA in accordance with the Project Consent, to 

be known as the Thunderbolt Wind Farm 

Item 3 Initial Project 

Contribution 

$75,114.37 

Item 4 Further Project 

Contribution 

$75,114.37 

Item 5 Total Monetary 

Contribution 

$2,253,431.10 

Item 6 Capped contribution 

to costs 

$25,000.00 (excl. GST) 
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Agreement Voluntary Planning Agreement 

Date 
_________________________ 

  

Parties Thunderbolt Wind Farm Pty Ltd (ACN 680 616 219) as trustee for the 

Thunderbolt Wind Farm Trust (ABN 59 569 383 639) of Level 21, 570 

George Street Sydney NSW 2000 or its nominee (Neoen) 

 Tamworth Regional Council (ABN 52 631 074 450) of 474 Peel Street 

Tamworth NSW 2340 (Tamworth Regional Council)  

Recitals 

(A) Neoen has lodged the Project DA and obtained development consent for the 
development of a wind farm across the Tamworth Regional Council LGA and Uralla 
Shire Council LGA. 

(B) Neoen has offered to pay Monetary Contributions to Tamworth Regional Council on 
the terms of this Deed in connection with the Project DA and the Project Consent.  

(C) Tamworth Regional Council agrees to receive and expend the contributions in 
accordance with this Deed.  

(D) Tamworth Regional Council intends to set up a strategic fund for monetary 
contributions it receives from renewable energy projects which impact its LGA. The 
funds will be spent for the benefit of the Tamworth Regional Council LGA. Tamworth 
Regional Council intends that the Monetary Contributions made by Neoen pursuant to 
this Deed will form part of and be managed under this strategic fund. 

 

IT IS AGREED as follows: 

1. Definitions and Interpretation 

1.1 Definitions 

In this Deed, the following words and phrases have the following meanings unless a contrary 
intention appears or the context otherwise requires: 

Business Day means a day on which trading banks are open for ordinary business in New 
South Wales.  

Business Hours means between 9.00am and 5.00pm (inclusive) on a Business Day. 

Contribution Year means every 12-month period beginning from 1 July each year.  

Costs includes costs, charges and expenses, including those incurred in connection with 
advisers. 

CPI means the All Groups Consumer Price Index for Sydney or equivalent index published from 
time to time by the Australian Bureau of Statistics. 

Deed means this Planning Agreement and “this Deed” shall have a corresponding meaning 
and shall include all schedules, appendices, exhibits and annexures to this Planning 
Agreement. 
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Department means the NSW Department of Planning, Industry and Environment, and any 
successor department.  

Electronic Signature means a digital signature, a visual representation of a person’s 
handwritten signature or a mark which is applied to a physical or electronic copy of this licence 
by electronic or mechanical means, and Electronically Signs has a corresponding meaning. 

EPA Act means the Environmental Planning and Assessment Act 1979 (NSW), as amended 
from time to time. 

EPA Regulation means the Environmental Planning and Assessment Regulation 2021 (NSW), 
as amended from time to time. 

Explanatory Note means the explanatory note in relation to this Deed, as required by s.205 of 
the EPA Regulation, and attached to this Deed. 

Final Project Contribution means the contribution payable under clause 6.2 (if applicable). 

Further Project Contributions means the amount stated in Item 4 of the Reference Schedule, 
as adjusted in accordance with clause 4.3. 

Initial Project Contribution means the amount stated in Item 3 of the Reference Schedule, as 
adjusted in accordance with clause 3.2.  

LG Act means the Local Government Act 1993 (NSW). 

LGA means local government area.  

Monetary Contributions means the payment of money by Neoen to Tamworth Regional 
Council in accordance with this Deed and Appendix 3 of the Project Consent including the Initial 
Project Contribution, the Further Project Contributions and the Final Project Contribution (if 
any). 

National Electricity Rules means the rules made pursuant to the law set out in the schedule 
to the National Electricity (South Australia) Act 1996 (SA). 

Operational Plan means a plan prepared under s.405 of the LG Act.  

Project has the meaning given in Item 2 of the Reference Schedule.  

Project Consent means the development consent granted by the relevant consent authority 
under the EPA Act to the Project DA as set out or referred to in Schedule 1, as modified from 
time to time. 

Project Commencement Date means the date on which the project, or any part thereof, 
completes commissioning testing in accordance with Clause 5.8 of the National Electricity 
Rules or has capacity to generate revenue in the National Energy Market (whichever is the 
earlier). 

Project DA means application number SSD-10807896 for the development of a wind farm with 
up to 32 turbines (and installed capacity of approximately 192 MW per year) and associated 
infrastructure within Tamworth Regional Council LGA, as modified from time to time. 

Project End Date means the 30th anniversary of the Project Commencement Date. 

Related Entity means any special purpose vehicle, trustee or other entity that is related to 
Neoen.  

1.2 Interpretation 

In this Deed: 

(a) a reference to: 

(i) one gender includes the others; 
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(ii) the singular includes the plural and the plural includes the singular; 

(iii) a party means a party to this Deed;  

(iv) a person (including a party) includes an individual, company, other body 

corporate, association, partnership, firm, joint venture, trust and government 

agency and the person's successors, permitted assigns, substitutes, 

executors and administrators; 

(v) a statute, regulation, proclamation, ordinance or by-law includes all statutes, 

regulations, proclamations, ordinances or by-laws amending, consolidating or 

replacing it, and a reference to a statute includes all regulations, 

proclamations, ordinances and by-laws issued under that statute; 

(vi) a recital, clause, paragraph, schedule or annexure is a reference to a recital, 

clause, paragraph, schedule or annexure of or to this Deed; 

(vii) any schedule, attachment or other document referred to in or delivered with 

this Deed forms part of this Deed;  

(viii) "currency", "A$", "$A", "dollar" or "$" is a reference to Australian currency; 

(ix) a monetary amount is exclusive of GST unless otherwise specified; 

(x) "including" and similar expressions are not and must not be treated as words 

of limitation; 

(b) no provision of this Deed will be construed adversely to a party solely on the ground 

that the party was responsible for the preparation of this Deed or that provision; 

(c) where words or phrases are given a defined meaning, any other part of speech or 

other grammatical form of those words or phrases shall have a corresponding 

meaning; 

(d) headings and tables of contents are inserted for convenience only and have no effect 

on interpretation 

(e) if a period must be calculated from, after or before a day or the day of an act or event, 

it must be calculated excluding that day; and 

(f) where this Deed requires something to be done on or by a certain day and that day is 

not a Business Day, that thing must be done on or by the next Business Day. 

2. EPA Act 

2.1 The parties acknowledge and agree that this Deed is a planning agreement under Division 

7.1, Part 7 of the EPA Act.  

2.2 This Deed applies to the Project Consent and evidences Neoen’s compliance with any 

relevant condition(s) of the Project Consent requiring entry into a planning agreement under 

Division 7.1, Part 7 of the EPA Act with Tamworth Regional Council.  

3. Payment of the Initial Project Contribution 

3.1 Neoen must notify Tamworth Regional Council of the Project Commencement Date within 14 

days of it occurring. 
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3.2 Within 30 days of:  

(a) the Project Commencement Date; and 

(b) a valid tax invoice being provided by Tamworth Regional Council to Neoen in respect 

of the Initial Project Contribution,  

Neoen must pay the Initial Project Contribution to Tamworth Regional Council, adjusted in 

accordance with the following formula: 

𝐼𝑛𝑖𝑡𝑖𝑎𝑙 𝑃𝑟𝑜𝑗𝑒𝑐𝑡 𝐶𝑜𝑛𝑡𝑟𝑖𝑏𝑢𝑡𝑖𝑜𝑛 = 𝐴 𝑥 
𝐶

𝐵
 

 

Where: 

A = the amount stated in Item 3 of the Reference Schedule; 

B = the CPI number last published immediately before 21 March 2024; and  

C = the CPI number last published before the Project Commencement Date. 

3.3 The Initial Project Contribution must be paid by electronic funds transfer into the account 

specified in writing by Tamworth Regional Council. 

3.4 The Initial Project Contribution will be taken to have been made when Tamworth Regional 

Council receives the full, cleared amount of the contribution.  

4. Payment of the Further Project Contributions 

4.1 For each Contribution Year commencing from the first anniversary of the Project 

Commencement Date, Neoen must pay the Further Project Contribution to Tamworth 

Regional Council. 

4.2 The Further Project Contribution must be paid in arrears within 60 days of:  

(a) the end of each Contribution Year; and  

(b) a valid tax invoice being provided by Tamworth Regional Council to Neoen in respect 

of the Further Project Contribution.   

4.3 The parties agree that the Further Project Contribution, including the First Contribution Year, 

will be adjusted on 1 July of each Contribution Year in accordance with the following formula:  

𝐴𝑑𝑗𝑢𝑠𝑡𝑒𝑑 𝐹𝑢𝑟𝑡ℎ𝑒𝑟 𝑃𝑟𝑜𝑗𝑒𝑐𝑡 𝐶𝑜𝑛𝑡𝑟𝑖𝑏𝑢𝑡𝑖𝑜𝑛 = 𝐴 𝑥
𝐵

𝐶
 

Where: 

A = the amount stated in Item 4 of the Reference Schedule; 

B = the CPI number last published immediately before the start of the relevant Contribution 

Year; and 

C = the CPI number last published immediately before 21 March 2024. 

4.4 The Further Project Contribution must be paid by electronic funds transfer into the account 

specified in writing by Tamworth Regional Council. 
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4.5 Each Further Project Contribution will be taken to have been made when Tamworth Regional 

Council receives the full, cleared amount of the contribution. 

5. General 

5.1 The obligation of Neoen to pay the Further Project Contribution under this Deed will cease on 

the Project End Date. 

5.2 Neoen must pay interest on any overdue amount of the Initial Project Contribution and any 

Further Project Contribution payable: 

(a) from the date on which the overdue part or whole of the Initial Project Contribution 

and any Further Project Contribution (as applicable) is due for payment under this 

Deed; and 

(b) until the date on which the overdue part or whole of the Initial Project Contribution and 

any Further Project Contribution (as applicable) is paid. 

5.3 The rate of interest payable under clause 5.2 will be the bank bill swap interest rate within 

Australia that is published by the Australian Financial Markets Association during the relevant 

period when the Initial Project Contribution or relevant Further Project Contribution (as 

applicable) is overdue.  

6. Final Contribution  

6.1 Neoen agrees that the Total Monetary Contributions payable under this Deed to Tamworth 

Regional Council is to be the amount stated in Item 5 of the Reference Schedule plus annual 

indexation to CPI. 

6.2 If the value of the Monetary Contributions made by Neoen as at the Project End Date is less 

than the amount stated in clause 6.1 (as adjusted), Neoen must make a Final Project 

Contribution to Tamworth Regional Council in accordance with the following formula: 

𝐹𝑖𝑛𝑎𝑙 𝑃𝑟𝑜𝑗𝑒𝑐𝑡 𝐶𝑜𝑛𝑡𝑟𝑖𝑏𝑢𝑡𝑖𝑜𝑛 = 𝐴 − 𝐵 

Where: 

A = the amount stated in Item 5 of the Reference Schedule (indexed annually in accordance 

with changes in the CPI); 

B = total Monetary Contributions made by Neoen at the Project End Date 

6.3 The Final Project Contribution must be paid by electronic funds transfer into the account 

specified in writing by Tamworth Regional Council. 

6.4 The Final Project Contribution will be taken to have been made when Tamworth Regional 

Council receives the full, cleared amount of the contribution. 

7. Application of Monetary Contributions  

7.1 Tamworth Regional Council acknowledges and agrees that: 

(a) it intends to establish a “Renewable Energy Regional Benefit Restricted Fund” into 

which monetary contributions from developers of renewable energy projects within 

Tamworth Regional LGA may be paid;   
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(b) if a “Renewable Energy Regional Benefit Restricted Fund” has been formed by the 

time payment of a Monetary Contribution is due under this Deed then the relevant 

Monetary Contribution must be paid into that fund; 

(c) if a “Renewable Energy Regional Benefit Restricted Fund” has not been formed at the 

time payment of a Monetary Contribution is due under this Deed, those Monetary 

Contributions must be paid into and held in an interest-bearing bank account pursuant 

to the provisions of section 625 of the LG Act. Tamworth Regional Council may 

transfer such Monetary Contributions into a “Renewable Energy Regional Benefit 

Restricted Fund” at a later time, and is to give all parties to this Deed written notice of 

any such transfer; 

(d) Tamworth Regional Council may, at its discretion, spend, invest or accumulate the 

Monetary Contributions, or combine them with other funds, or do a combination of 

those things; and 

(e) Tamworth Regional Council’s expenditure of the Monetary Contributions: 

(i) must be for a public purpose within the meaning of s.7.4 of the EPA Act;  

(ii) must be identified in and consistent with Council’s Delivery Program (as 

defined under the LG Act); and 

(iii) will be subject to the financial reporting and auditing requirements under the 

LG Act and included in each relevant Annual Report of Tamworth Regional 

Council. 

8. Application of s.7.11, s.7.12 and s.7.24 of the EPA Act to the 
Development  

8.1 This Deed does not exclude the application of section 7.11 of the EPA Act to the Project DA. 

8.2 This Deed does not exclude the application of section 7.12 of the EPA Act to the Project DA. 

8.3 This Deed does not exclude the application of section 7.24 of the EPA Act to the Project. 

8.4 This Deed does not affect the application of sections 7.11, 7.12 or 7.24 of the EPA Act in 

relation to any other development undertaken by Neoen.  

9. Interests in the land 

9.1 Neoen represents and warrants to Tamworth Regional Council that:  

(a) it has secured tenure of land required for the Project; and 

(b) it has the right to carry out the Project.  

10. Bank guarantee 

10.1 No later than 30 Business Days after the Project Commencement Date, Neoen must provide 

a bank guarantee in favour of Tamworth Regional Council in the amount of the first Further 

Project Contribution payable by Neoen.  
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10.2 Every 5 years from the Project Commencement Date until the Project End Date, Neoen must 

provide a further bank guarantee to ensure that the bank guarantees (in aggregate) provided 

account for inflation, calculated as below: 

𝐵𝑎𝑛𝑘 𝑔𝑢𝑎𝑟𝑎𝑛𝑡𝑒𝑒𝑠 (𝑖𝑛 𝑎𝑔𝑔𝑟𝑒𝑔𝑎𝑡𝑒) =
𝐴 × 𝐵

𝐶
 

Where: 

A = the value of the bank guarantee required for the 5-year period just ended; 

B = the CPI number last published immediately before the end of the 5-year period just 

ended; and 

C = the CPI number last published immediately before the commencement of the 5-year 

period just ended. 

10.3 If Neoen does not comply with any of its obligations under this Deed Tamworth Regional 

Council may provide a written notice requesting Neoen to remedy the default.   

10.4 If Neoen does not remedy the default within 10 Business Days of receipt of a written notice 

given under clause 10.3, Tamworth Regional Council may, after giving a further 14 days' 

notice, call on a bank guarantee to reimburse Tamworth Regional Council for the costs 

incurred in remedying Neoen’s default, including to meet the costs of any outstanding 

contribution, liability, loss, costs, charges or expenses directly or indirectly incurred by 

Tamworth Regional Council because of the failure of Neoen to remedy its default under this 

Deed  

10.5 If Tamworth Regional Council calls on a bank guarantee in accordance with clause 10.4, 

Tamworth Regional Council may, by notice in writing to Neoen, require Neoen to provide a 

further bank guarantee in an amount that, when added to any unused portion of any existing 

bank guarantees (in aggregate) does not exceed the amount of the bank guarantee required 

under clause 10.1. Neoen must comply with such a notice within the time specified in the 

notice (which must not be less than 10 Business Days) or otherwise within 90 days.  

10.6 Tamworth Regional Council will release all the bank guarantees provided under clause 10.1 

and 10.2 within 20 Business Days of the earlier of: 

(a) payment of all Monetary Contributions by Neoen to Tamworth Regional Council in 

accordance with this Deed; and 

(b) termination of this Deed.  

11. Enforcement of obligations, security and termination 

Enforcement 

11.1 This Deed may be enforced by any party in any court of competent jurisdiction. 

Security 

11.2 The parties acknowledge and agree that:  

(a) the effect of clause 10 is to require Neoen to provide a bank guarantee; and 

(b) the effect of clause 14 is to bind any future developer who proposes to carry out the 

Project on the terms of this Deed.  
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Termination 

11.3 This Deed terminates if any of the following circumstances arise: 

(a) if the Project Consent lapses; 

(b) if the Project Consent is surrendered; or 

(c) if the Project Consent is set aside by any Court.  

11.4 In the event of termination, Tamworth Regional Council is not required to refund or return any 

Monetary Contributions or any part of it which has been made. 

11.5 In the event of termination, Neoen must, within 14 days of the date this Deed terminates, pay 

a final Further Project Contribution on a pro-rata basis in accordance with the following 

formula: 

𝐹𝑖𝑛𝑎𝑙 𝐹𝑢𝑟𝑡ℎ𝑒𝑟 𝑃𝑟𝑜𝑗𝑒𝑐𝑡 𝐶𝑜𝑛𝑡𝑟𝑖𝑏𝑢𝑡𝑖𝑜𝑛

= (((𝐴 × 𝐵) ÷ 𝐶) ÷ 365) 𝐷 

 

Where: 

A = the Further Project Contribution payable during the Contribution Year just ended; 

B = the CPI number last published before the end of the Contribution Year just ended;  

C = the CPI number last published before the commencement of the Contribution Year just 

ended; and 

D = the number of days the Project was operational in the Contribution Year preceding the 

date this Deed terminates. 

12. No fetter 

12.1 Nothing in this Deed is to be construed as requiring Tamworth Regional Council to do 

anything that would cause it to be in breach of any of its obligations at law, and without 

limitation: 

(a) nothing in this Deed is to be construed as limiting or fettering in any way the exercise 

of any statutory discretion or duty; and 

(b) nothing in this Deed imposes any obligation on Tamworth Regional Council to 

exercise any function or power under the EPA Act. 

13. Dispute resolution 

Dispute resolution procedures to apply 

13.1 If a dispute arises under this Deed, a party will not commence any court proceedings unless it 

has complied with this clause 13, except to seek: 

(a) urgent interlocutory relief; or 

(b) a remedy where a delay in commencing proceedings in court could prejudice the 

party's entitlement to seek that remedy. 
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Notice of dispute 

13.2 If a party claims that a dispute has arisen under this Deed (Claimant), it must give written 

notice to the other party or parties to the dispute (Respondent) stating the matters in dispute 

and designating as its representative a person to negotiate the dispute (Claim Notice). 

13.3 For abundant clarity, the Claimant may, but is not required, to give notice of a dispute to any 

party with which it is not in dispute.  

Response to notice 

13.4 Within 20 Business Days of receiving the Claim Notice, the Respondent must notify the 

Claimant of its representative to negotiate the dispute.  

Negotiation 

13.5 The nominated representatives must: 

(a) meet to discuss the matter in good faith within 10 Business Days after service by the 

Respondent of notice of its representative; and 

(b) use reasonable endeavours to settle or resolve the dispute within 15 Business Days 

after they have met. 

Further notice if not settled 

13.6 If the dispute is not resolved within 15 Business Days after the nominated representatives 

have met, either party may give to the other a written notice calling for determination of the 

dispute (Dispute Notice) by mediation under clause 13.7. 

Mediation 

13.7 The parties agree that a dispute shall be mediated if it is the subject of a Dispute Notice, in 

which case: 

(a) the Claimant and the Respondent must agree the terms of reference of the mediation 

within 5 Business Days of the receipt of the Dispute Notice (the terms shall include a 

requirement that the mediation rules of the Institute of Arbitrators and Mediators 

Australia (NSW Chapter) apply); 

(b) the appointment of a Mediator will be agreed between the parties, or failing 

agreement within 5 Business Days of receipt of the Dispute Notice, either party may 

request the President of the Institute of Arbitrators and Mediators Australia (NSW 

Chapter) apply to appoint a mediator; 

(c) the Mediator appointed pursuant to this clause 13.7 (the Mediator) must: 

(i) have reasonable qualifications and practical experience in the area of the 

dispute; and 

(ii) have no interest or duty which conflicts or may conflict with their function as 

mediator, they being required to fully disclose any such interest or duty before 

their appointment; 

(d) the Mediator shall be required to undertake to keep confidential all matters coming to 

their knowledge by reason of their appointment and performance of their duties; 

(e) the Claimant and Respondent must within 5 Business Days of receipt of the Dispute 

Notice notify each other of their representatives who will be involved in the mediation; 
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(f) the Claimant and Respondent agree to be bound by any mediation settlement and 

may only initiate judicial proceedings in respect of a dispute which is the subject of a 

mediation settlement for the purpose of enforcing that mediation settlement; 

(g) in relation to costs and expenses: 

(i) each party will bear their own professional and expert costs incurred in 

connection with the mediation; 

(ii) the costs of the Mediator will be shared equally by the parties unless the 

Mediator determines a party has engaged in vexatious or unconscionable 

behaviour in which case the Mediator may require the full costs of the 

mediation to be borne by that party. 

Litigation 

13.8 If the dispute is not finally resolved in accordance with clause 13.7, either party is at liberty to 

litigate the dispute. 

Exchange of information 

13.9 The parties acknowledge that the purpose of any exchange of information or documents or 

the making of any offer of settlement pursuant to this clause 13 is to attempt to settle the 

dispute between the parties. No party may use any information or documents obtained 

through the dispute resolution process established by this clause 13 for any purpose other 

than an attempt to settle a dispute between the parties. 

Continue to perform obligations 

13.10 Each party must continue to perform its obligations under this Deed, notwithstanding the 

existence of a dispute. 

14. Change of beneficiary of the Development Consent 

14.1 If Neoen intends to cease to be the person entitled to carry out the Project, it must:  

(a) give 21 days’ advance notice to Tamworth Regional Council of the identity of the 

person who will carry out the Project (the new Developer), including by providing a 

phone number, email address and postal address for the new Developer and, if 

requested by Tamworth Regional Council, evidence of the new Developer’s capacity 

to make the Monetary Contribution; and 

(b) procure that Neoen and the new Developer enter into a deed of novation on terms 

acceptable to Tamworth Regional Council, acting reasonably, and under which: 

(i) the new Developer replaces Neoen in this Deed as if the new Developer was 

an original party to this Deed;  

(ii) the new Developer obtains all the rights and assumes all the obligations of 

Neoen under this Deed, including in relation to any outstanding Monetary 

Contributions; and 

(iii) Neoen and Tamworth Regional Council each release the other from any 

Claim, obligation or liability arising under this Deed. 

14.2 Provided that: 

(a) Neoen has complied with clause 14.1; and 
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(b) the new Developer has provided Tamworth Regional Council with a replacement bank 

guarantee in accordance with the requirements of clause 10,  

Tamworth Regional Council will promptly (and in any event within 20 Business Days) return to 

Neoen all bank guarantees provided by Neoen under clause 10. 

14.3 For the avoidance of doubt, Tamworth Regional Council must not refuse consent to a 

proposed assignment or novation of Neoen’s rights or obligations under this Deed where such 

assignment or novation is to a new Developer which is also a Related Entity as notified in 

accordance with clause 14.1(a). 

14.4 Subject to and without limiting any part of this clause 14, Tamworth Regional Council 

acknowledges that a novation to a new Developer may be to an entity acting in its capacity as 

trustee of a trust (Trustee). Where the new Developer is a Trustee, the parties acknowledge 

that, prior to novation, this Deed will need to be amended to revise clause 18 as appropriate 

to reflect the new Developer’s Trustee details.  

15. GST 

Definitions  

15.1 Words and expressions used in this clause 15 which are not defined in this Deed, but which 

are defined in the A New Tax System (Goods and Services Tax) Act 1999 (Cth) (the GST 

Act), have the same meaning as in the GST Act.  

GST 

15.2 The parties acknowledge and agree that no additional amounts will be payable on account of 

GST. 

Reimbursement  

15.3 Notwithstanding clause 15.2, to the extent an amount of GST is payable on a supply made by 

a party (Supplier) under or in connection with this Deed (GST Amount), the recipient must 

pay to the Supplier the GST Amount. The Supplier must provide a tax invoice to the recipient 

on or before the date the consideration is payable.   

16. Notices 

16.1 A notice given by a party pursuant to this Deed must be in writing and addressed to the other 

party or parties in accordance with the details nominated in Item 1 of the Reference Schedule. 

A party may amend its details for notice by written notice to the other parties.  

16.2 A notice shall be deemed to be given and received: 

(a) if sent by pre-paid post, three (3) Business Days after it has been posted; 

(b) if sent by email during Business Hours, on the day it was sent; and if sent by email 

outside Business Hours, on the first Business Day after the day it was sent; and 

(c) if delivered during Business Hours, on the day of delivery; and if delivered outside 

Business Hours, on the first Business Day after the day of delivery. 

16.3 A notice given or a document signed or served on behalf of any party by any director or 

company secretary or solicitor of that party shall be deemed to have been given, signed or 

served by that party personally. 
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17. Costs 

17.1 Neoen is to pay all substantiated Costs (including legal fees) reasonably incurred by 

Tamworth Regional Council in relation to the preparation, negotiation, execution and (where 

applicable) the stamping, registration and enforcement of this Deed up to the amount stated in 

Item 6 of the Reference Schedule.  

17.2 Neoen must pay its own costs and expenses (including legal fees) of and incidental to the 

preparation, negotiations, execution and (where applicable) the stamping and registration of 

this Deed.  

18. Trustee limitation of liability 

18.1 In this clause 18: 

(a) Assets means all assets in the Trust which are held by the Trustee. 

(b) Trust means the Thunderbolt Wind Farm Trust (ABN 59 569 383 639). 

(c) Trust Deed means the document setting out the terms, conditions and rules for 

creating and managing the Trust. 

(d) Trustee means Thunderbolt Wind Farm Pty Ltd (ACN 680 616 219). 

(e) Trustee Liability means any liability or obligation (of any kind including, without 

limitation, for negligence, in tort, in equity, or under statute) of the Trustee which 

arises in any way under or in connection with this Deed or its performance, or any 

representation, warranty, conduct, omission, agreement or transaction made under or 

in connection with this Deed or its performance. 

18.2 Where this Deed is assigned or novated by Neoen to a person or entity who enters into such 

assignment or novation of this Deed as the trustee of a trust, on and from the date of such 

assignment or novation, references to "Trustee" in this clause 18 are references to that 

person in its capacity as trustee of the Trust.  

18.3 The Trustee enters into and performs Neoen’s obligations under this Deed in its capacity as 

trustee of the Trust and in no other capacity. This applies also in respect of any past and 

future conduct (including omissions) relating to this Deed or any related transactions. 

18.4 The parties acknowledge that the Trustee incurs the Trustee Liabilities solely in its capacity as 

trustee of the Trust and agree that (to the maximum extent permitted by law) the Trustee will 

cease to have any Trustee Liability if the Trustee ceases for any reason to be trustee of the 

Trust. 

18.5 A Trustee Liability may be enforced against the Trustee only to the extent to which: 

(a) the Trustee is actually indemnified in respect of that Trustee Liability out of the 

property of the Trust; and 

(b) there is sufficient property held by the Trustee as trustee at the time, which is 

available to meet that indemnity (after all Assets have been allocated to meet the 

indemnity and any other valid claims). 

18.6 Subject to clause 18.7, no person will be entitled to: 
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(a) claim from or commence proceedings against the Trustee in respect of any Trustee 

Liability in any capacity other than as trustee of the Trust, 

(b) enforce or seek to enforce any judgment in respect of any Trustee Liability against 

any property of the Trustee other than property held by the Trustee as trustee of the 

Trust; 

(c) take any steps to procure or support the appointment of a liquidator, administrator or 

any other similar office holder to the Trustee on the basis of a Trustee Liability, or 

prove in any liquidation, administration or arrangement of or affecting the Trustee; or 

(d) in respect of a Trustee Liability, appoint or take any steps to procure or support the 

appointment of a receiver or receiver and manager to any property of the Trustee, 

other than property which is held by it in its capacity as trustee of the Trust. 

18.7 The restrictions in clauses 18.5 and 18.6 do not apply to any Trustee Liability to the extent to 

which there is, whether under the Trust Deed or by operation of law, a reduction in the extent 

of the Trustee's indemnification, or in respect of which the Trustee is not entitled to be 

indemnified, out of the property of the Trust, as a result of the Trustee's fraud, negligence or 

breach of trust. 

18.8 The parties agree that no act or omission of the Trustee (including any related failure to 

satisfy any Trustee Liabilities) will constitute fraud, negligence or breach of trust of the Trustee 

for the purposes of clause 18.7 to the extent to which the act or omission was caused or 

contributed to by any failure of that party to fulfil its obligations relating to the Trust or by any 

other act or omission of that party. 

18.9 No attorney, agent or other person appointed in accordance with this Deed has authority to 

act on behalf of the Trustee in a way which exposes the Trustee to any personal liability, and 

no act or omission of such a person will be considered fraud, negligence or breach of trust of 

the Trustee for the purposes of clause 18.7. 

18.10 This limitation of the Trustee’s liability applies despite any other provisions of this Deed and 

extends to all Trustee Liabilities of the Trustee in any way connected with any representation, 

warranty, conduct, omission, agreement or transaction related to this licence or its 

performance. 

18.11 The Trustee is not obliged to do or refrain from doing anything under this Deed (including 

incur any liability) unless the Trustee's liability is limited in the same manner as set out in 

clauses 18.1 to 18.10 (inclusive).  

19. Miscellaneous 

Relationship of the parties 

19.1 Nothing in this Deed creates a relationship of agency between the parties or authorises one of 

them to enter into any contracts or other commitments which bind any other party without their 

express written approval. 

19.2 Nothing in this Deed is intended or to be implied to create a relationship of employment, 

partnership or joint venture between the parties or any of their respective agents, employees, 

sub-contractors and assigns. 

No Waiver 

19.3 Any delay or failure to enforce any term of this Deed will not be deemed to be a waiver. 
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19.4 There is no implied waiver by either party in respect of any term of this Deed and any waiver 

granted by either party shall be without prejudice to any other rights. 

19.5 Any waiver must be in writing and does not cover subsequent breaches of the same or a 

different kind.  

19.6 A waiver by a party of its rights under this Deed is only effective in relation to the particular 

obligation or breach in respect of which it is given. 

Joint and Several Liability 

19.7 Any obligation imposed by this Deed on more than one person or entity and any covenant 

given in this Deed by more than one person or entity binds those persons or entities jointly 

and each of them severally and may be enforced against anyone or any two or more of them. 

19.8 Where a party is comprised of more than one person, the obligations and covenants of that 

party bind any two or more of those persons jointly and each of them severally. 

Deed binds Heirs 

19.9 The parties each intend this Deed to be binding on their heirs, executors, administrators, 

receivers, liquidators, successors and assigns. 

Further Assurance 

19.10 Each party must promptly do all things (including executing and delivering documents) that 

may reasonably be required to give full effect to this Deed or to bring this Deed to an end 

following lawful termination. 

Governing Law 

19.11 This Deed shall be governed by and construed in accordance with the laws of New South 

Wales and the parties submit themselves to the exclusive jurisdiction of the courts of that 

jurisdiction and those that have jurisdiction to hear any appeals from them in respect of any 

proceedings arising from or in connection with this Deed. 

Entire Deed 

19.12 This Deed: 

(a) is the entire agreement of the parties concerning everything connected with the 

subject matter of this Deed; and 

(b) supersedes any prior representations, statements, promises or understanding on 

anything connected with that subject matter. 

Modification of Deed 

19.13 This Deed may be amended or revoked by further deed in writing, signed by the parties in 

accordance with s.203(5) of the EPA Regulations.  

19.14 The parties acknowledge and agree that, if this Deed is amended or revoked, Tamworth 

Regional Council must give public notice of the proposed amendment or revocation in 

accordance with s.204 of the EPA Regulations.   

Severability 

19.15 If any provision of this Deed is void, unenforceable or illegal in the jurisdiction governing this 

Deed, then: 
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(a) it is to be read down so as to be valid and enforceable; or  

(b) if it cannot be read down, the provision (or where possible the offending words), is 

severed from this Deed and the rest of this Deed remains in force. 

Non-Merger 

19.16 Any provision of this Deed which imposes any obligation or confers a right on a party after 

completion, or which remains to be performed or is capable of having effect following 

completion, shall not merge on completion but shall remains in full force and effect. 

Confidentiality  

19.17 The parties agree that the terms of this Deed are not confidential and this Deed may be 

treated as a public document and exhibited or reported without restriction by any party.  

19.18 Neoen must not issue, publish or authorise any media release or advertisement concerning 

the Monetary Contributions, including on social media, without obtaining the prior written 

approval of Tamworth Regional Council (which approval may not be unreasonably withheld). 

Counterparts 

19.19 This Deed may be executed in any number of counterparts, all of which taken together 

constitute one and the same document, irrespective of the signatures appearing on different 

counterparts. 

19.20 Each party agrees this Deed may be executed by Electronic Signature and exchanged by 

delivery by email or such other electronic means agreed in writing. 

19.21 Each party who Electronically Signs this licence agrees: 

(a) the Electronic Signature has been used to identify the person signing and to indicate 

that the party intends to be bound by the Electronic Signature; and 

(b) the Electronic Signature method is appropriately reliable for the purposes of executing 

this Deed.  

Explanatory Note 

19.22 The Explanatory Note must not be used to assist in construing this Deed.  

 

 



ORDINARY COUNCIL MEETING 12 MAY 2026 
ANNEXURE 2 TO ITEM 6.1 - THUNDERBOLT WIND FARM - DRAFT PLANNING 
AGREEMENT 

 

 

Page 39 

  
 

18 
Voluntary Planning Agreement – Neoen and Tamworth Regional Council 

Execution 

Executed as a deed. 

Executed by  
Thunderbolt Wind Farm Pty Ltd (ACN 680 616 
219) as trustee for the Thunderbolt Wind 
Farm Trust (ABN 59 569 383 639)  
in accordance with section 127(1) of the 
Corporations Act 2001 (Cth) by a director and 
secretary/director: 

  

   
   
   

Signature of director  Signature of director 
   
   
   

Name of director (please print)  Name of director (please print) 

 

By executing the above, the signatory acting in their personal capacity, consents to electronic execution of this 

document, represents that they hold the position or are the person named with respect to their execution and 

authorises any other signatory to produce a copy of this document bearing his or her signature for the purpose of 

signing the copy to complete its execution. The copy of the signature appearing on the copy so executed is to be 

treated as his or her original signature. 
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Executed by  
Tamworth Regional Council  
by its authorised delegate: 

  

   

   

   

Signature of witness  Signature of Authorised Delegate 
   
   
   

Name of witness (please print)  Name of Authorised Delegate (please print) 

 

By executing the above, the signatory acting in their personal capacity, consents to electronic execution of this 

document, represents that they hold the position or are the person named with respect to their execution and 

authorises any other signatory to produce a copy of this document bearing his or her signature for the purpose of 

signing the copy to complete its execution. The copy of the signature appearing on the copy so executed is to be 

treated as his or her original signature. 
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Schedule 1 – Project Consent 

The parties acknowledge that the Project Consent may be modified from time to time and 

that to the extent such modifications are considered minor in nature or do not increase the 

number of wind turbines that may be constructed and operated on site, no amendment will 

be required to this Deed and this Deed will apply to the Project Consent as modified. 

 

  



ORDINARY COUNCIL MEETING 12 MAY 2026 
ANNEXURE 2 TO ITEM 6.1 - THUNDERBOLT WIND FARM - DRAFT PLANNING 
AGREEMENT 

 

 

Page 42 

  
 

21 
Voluntary Planning Agreement – Neoen and Tamworth Regional Council 

Explanatory Note: Planning Agreement  

Introduction 

The purpose of this Explanatory Note is to provide a plain English summary to support the 

notification of the proposed Planning Agreement (the "Planning Agreement") prepared 

under Section 7.4 of the Environmental Planning & Assessment Act 1979 (NSW) (the “Act"). 

This Explanatory Note has been prepared by Tamworth Regional Council in accordance with 

section 205 of the Environmental Planning & Assessment Regulation 2021 (NSW) (the 

“Regulation") and the Planning Agreements Practice Note February 2021. 

This explanatory note is not to be used to assist in construing the Planning Agreement. 

Parties to the Planning Agreement 

The parties to the Planning Agreement are Tamworth Regional Council and Thunderbolt 

Wind Farm Pty Ltd (ACN 680 616 219) as trustee for the Thunderbolt Wind Farm Trust (ABN 

59 569 383 639) ("Developer”).  

The Developer has made an application (SSD-10807896) for the development of a wind 

farm with up to 32 turbines (and installed capacity of approximately 192 MW per year) and 

associated infrastructure within the Uralla Shire Council local government area and 

Tamworth Regional Council local government area (the “Development”).  

On 21 March 2024 the Developer made a formal offer to enter into a planning agreement 

with Tamworth Regional Council to provide an annual monetary contribution to Tamworth 

Regional Council to be applied to a public purpose (determined at the discretion of 

Tamworth Regional Council) (collectively, the Public Benefit). A portion of the monetary 

contribution (33%) is required to be spent within or for the benefit of the ‘immediate 

community’.  

The Development Application was approved by the Independent Planning Commission on 8 

May 2024. Condition A20 of the Consent provides that, within 6 months of the date of 

commencement of the Development, or other timeframe agreed by the Planning Secretary, 

the Applicant must enter into a Community Benefit Fund or VPA with Tamworth Regional 

Council in accordance with:  

(a) Division 7.1 of Part 7 of the Act; and 

(b) the terms of the Applicants offer in Appendix 3 to the development consent. 

The portion of the monetary contribution (33%) to be spent within or for the benefit of the 

immediate community will be administered through a separate Community Benefit Fund 

established by the Developer.  This Planning Agreement defines the terms of the portion of 

the monetary contribution (67%) provided as an annual monetary contribution to Tamworth 

Regional Council.  

Summary of the objectives, nature and effect of the Planning Agreement 

The objective of the Planning Agreement is to record the terms of the offer made by the 

Developer and its obligations to provide the monetary contribution.  

The effect of the Deed is that the Developer will be required to make annual monetary 

contributions to Tamworth Regional Council for the duration of the Project, with the first 

payment to be made on the date on which the Developer notifies to Tamworth Regional 

Council in writing as being the date on which the Project, or any part thereof, completes 
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commissioning testing in accordance with clause 5.8 of the National Electricity Rules of has 

capacity to generate revenue in the National Energy Market (whichever is earlier). 

Assessment of the Merits of the Planning Agreement 

The benefits of the Planning Agreement are that Tamworth Regional Council will receive 

funds from the Developer on an annual basis which can be accumulated and / or spent to 

achieve public purposes and benefits in the local government area.  

No negative impacts on the public or a section of the public have been identified as arising 

from the proposed Planning Agreement. 

Identification of how the Planning Agreement promotes the public interest and the 

objects of the Act 

The Planning Agreement promotes the public interest and the objects of the Act by providing 

a transparent mechanism under which the Developer is to provide funds to Tamworth 

Regional Council to be spent in the local government area for the benefit off the community. 

Identification of how the Planning Agreement is consistent with the principles under 

section 8A the Local Government Act 1993 (NSW) (LG Act).  

The Planning Agreement is consistent with the following guiding principles for Council in 

section 8A of the LG Act: 

In exercising functions generally: 

1. Council should carry out functions in a way that provides the best possible value for 

residents and ratepayers. 

2. Council should plan strategically, using the integrated planning and reporting 

framework, for the provision of effective and efficient services and regulation to meet 

the diverse needs of the local community. 

3. Council should manage lands and other assets so that current and future local 

community needs can be met in an affordable way. 

In decision making: 

1. Council should recognise diverse local community needs and interests. 

2. Council should consider the long term and cumulative effects of actions on future 

generations. 

3. Council should consider the principles of ecologically sustainable development. 

The Planning Agreement is consistent with these principles in that it requires the Developer 

to provide monetary contributions as part of its Development to be used for a public purpose.  

Identify whether the agreement, amendment or revocation conforms with the planning 

authority’s capital works program (if any)  

The Planning Agreement is not inconsistent with the Council’s Capital Works Program.  

Enforcement of the monetary contribution 

The benefits under the agreement are suitably secured as a bank guarantee will be provided 

to secure the Developer’s obligations.  
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Sheba Dam Channel Remediation
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Barry Rd, Hanging Rock NSW 2340
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